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Migrants have human rights no matter
what situation they are in or what
they are experiencing.

WHAT IS MIGRANT
SMUGGLING?
The Global Alliance Against Traffic in Women (GAATW) has become
increasingly concerned with immigration measures that criminalise migrants
and badly affect trafficked people. Many criminalising immigration policies
are framed as ‘anti-smuggling’ measures.
By sheer necessity, many migrants pay a broker to reach their destination.
They need to get out of their country or find a way to support their families.
Technically, they are seen by many authorities as ‘smuggled migrants’.
This term ‘smuggled migrants’ stigmatises migrants as criminals, and, like
other human rights groups, we at GAATW prefer to talk about ‘migrants’ or
‘migrants in smuggling situations’.
There is an internationally agreed definition of the event of smuggling in the
United Nations Smuggling Protocol. This may be slightly different from
definitions that States adopt nationally:
Smuggling of Migrants - “the procurement, in order to obtain, directly or
indirectly, a financial or other material benefit, of the illegal entry of a person
into a State Party of which the person is not a national or a permanent
resident.”1
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Elements Key to the Smuggling
Definition:
• Securing the illegal entry of another person into a
•

country
When this is done for financial or other benefit

Elements NOT in the Smuggling
Definition:
•

Criminalisation of migrants. (The Smuggling Protocol says
migrants shall not become liable to criminal prosecution for
being the ‘object’ of smuggling, though this does not prevent
the State prosecuting them for other offences in domestic
law.)2

•

Migrants’ consent. (Most people think consent is in the
definition. This implies migrant guilt in breaking immigration
laws. The Smuggling Protocol only assigns this guilt to the
people who facilitate movement for profit.)

In addition to setting out this definition of smuggling, the Smuggling Protocol
also requires States who are party to the Protocol to criminalise other actions:
enabling illegal residence (Article 6,1,c) and activities surrounding the
falsification of travel documents (Article 6,1,b).
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DO MIGRANTS IN
SMUGGLING SITUATIONS
REALLY FACE ABUSES?
If you are used to working with trafficked persons or refugees, you are used
to seeing these groups as migrants requiring special protection. Their human
rights have been violated in a certain way, and this sets them apart from
migrants whose rights have not been violated. The trafficked persons and
refugees you are working with are due certain protections, and it may not be
as obvious that other migrants are also experiencing violations and also
require protection.
All migrants, regardless of their migration status have certain inalienable
rights, as seen in international human rights, refugee and humanitarian law.
The Smuggling Protocol not only states that none of these should be
compromised in implementing anti-smuggling measures, but also explicitly
preserves a handful of rights. A few of these are below, with added accounts
of those rights being violated in smuggling situations by law enforcement
officials. It is important to note that these and other rights may also be
violated by migration facilitators.3
Violation of the right to life. “A 29-year-old Kurdish Iraqi
died after four months in a coma, after being beaten by
police at the Greek port of Igoumenitsa.”4
Violation of the right to assistance. “On 28 December
2008, it was reported that more than 300 boat people, on
their way to Malaysia from Shapuri Dip, Bangladesh were
thought to have drowned after Thai navy personnel denied
entry to the boat as it attempted to land on the coast of
Thailand. The [migrants], mainly Bangladeshis, and a few
Burmese, had become lost after travelling for 45 days in
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six boats. Those on board were originally destined for
Malaysia and had not intended to land in Thailand but were
forced to after they ran out of gas and food. The Thai navy
sent two boats near Kuraburi, Thailand, with 180 and 108
people respectively, back to sea according to sources from
Thailand and India.”5
Violation of the right to be protected from violence.
“We got arrested in Mwanza [Tanzania]. Police stopped
us and started demanding money and hitting us with the
butt of their guns before they had even arrested us. We
paid them $400.”6

On the other hand, not all people in smuggling situations have their
human rights violated. It is important to respond practically to each
situation. If a migrant’s rights have been violated, this should be addressed.
If not, there is no need for special assistance but all migrants must be able
to exercise all human rights and this may require some special programmes
and attention by governments.
Migrants, like other people, can have a lot of control over their situations,
making sure that they are getting as many of their rights met as possible,
rights to food, to life, to protection from violence. Many are able to control
when, where, how and with whom they travel – though increasingly migration
management and restrictions are making choices limited.
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IS THERE
INTERNATIONAL LAW
FOR SMUGGLING?
In the Preamble to the Smuggling Protocol, States are “Convinced of
the need to provide migrants with humane treatment and full protection
of their rights”, and are, “concerned that the smuggling of migrants can
endanger the lives or security of the migrants involved”.
Migrant smuggling raises many different international law issues. Migrants
in smuggling situations (and indeed facilitators) have rights arising from human
rights and refugee law, as preserved in UN Convention on Transnational
Organized Crime (UNTOC) and the Smuggling Protocol. States have many
different legal obligations relevant to migrant smuggling, including those arising
under refugee law, the law of the sea, human rights and UNTOC and the
Smuggling Protocol.
States that ratify the Smuggling Protocol agree to cooperate to prevent and
combat migrant smuggling, while protecting the rights of smuggled migrants.
By ratifying the Protocol, States agree to enact laws criminalising “migrant
smuggling” in their country, along with measures aimed at prevention, targeting
fraudulent documents and the enabling of undocumented stay. In the Protocol,
smuggling is seen as a crime against the State because its border is violated.
Migrants are not considered victims of the crime – States are.
Many States (112, as of December 2011) have signed the Protocol, which
has human rights protections in it. The protections in the Protocol are useful
in advocating that signatory governments uphold all their commitments, not
only the crime control elements but also the human rights ones. States
Parties meet every two years at the UNTOC Conference of Parties in Vienna,
Austria, to discuss how well they are upholding their obligations.
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WHAT RIGHTS ARE IN
THE UN SMUGGLING
PROTOCOL?
Many people think that because States prohibit smuggling, they do not
need to ensure human rights of people who have been smuggled. This is not
the case.
Smuggled migrants have certain inalienable rights, irrespective of their legal
status as migrants. These rights arise from human rights and refugee law,
and are specifically preserved and even restated in the Smuggling Protocol.
Further, the Smuggling Protocol requires that States take steps to ensure
the protection of the rights of migrants in smuggling situations. Indeed the
whole Protocol – including the obligation to criminalise smuggling – has to
be read in light of its purpose: to prevent and combat migrant smuggling,
while protecting the rights of smuggled migrants (Smuggling Protocol, Article
2).
Key rights preserved in the Smuggling Protocol include the following:
1. The right to life (International Covenant on Civil and Political
Rights (ICCPR) Article 6(1), restated in Smuggling Protocol Article
16,1) can be interpreted as something States need to positively
and actively provide. In addition to being reflected in the UNODC
Model Law on Smuggling of Migrants, the UN Human Rights
Committee has said that this right should include provision of
emergency medical care.7 This is in addition to government officials
not directly or indirectly causing deaths.
2. The right not to be subjected to torture8 or other cruel,
inhumane or degrading treatment or punishment 9
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(Convention against Torture and ICCPR, restated in Smuggling
Protocol Article 16,1): States must take measures, including
passing legislation to protect people, regardless of immigration
status, from this treatment.
3. Non-refoulement (Convention related to the Status of Refugees,
Article 33,1, restated in Smuggling Protocol Article 19,1): It is
not permissible to send a migrant back to a situation where they
would face persecution. Sending, transit and receiving States must
take “all appropriate measures to carry out migrant return
processes in an orderly manner and with due regard for
the safety and dignity of the person” (Article 18, 5).10
Further the Protocol requires States to take ‘appropriate measures’ regarding
the following:11
4. Protect migrants from violence that may be inflicted on
them, because they are in smuggling situations (Article 16,2):
Based on criminal justice and human rights standards, State
measures should include emergency referrals and direct
assistance with medical care, shelter, food, clothing, care for
dependents, crisis counselling, information about legal rights,
options and processes, and protection from intimidation during
legal proceedings.12
5. Assistance to persons whose lives or safety are endangered
because they are in a smuggling situation (Article 16,3):
These measures are key: provision of physical security (for
example by law enforcement personnel); access to emergency
food, shelter and medical care; access to consular services; and
legal advice.13
6. Access to consular officials (Vienna Convention on Consular
Relations, Article 36, as restated in Smuggling Protocol, Article
16,5): State authorities must inform a migrant that they have a
right to communicate with consular officials. If the migrant chooses
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to take the opportunity, then consular officials should be free to
communicate with nationals.
7. During boat interdiction, officials are required to, “ensure the
safety and humane treatment of the persons on board”
(Article 9). Article 14(1) further stipulates that States are required
to train immigration officials about “the humane treatment
of migrants” and to “respect their rights” as set out in the
Protocol (whether on land, in the air or at sea). They must also
cooperate with international organisations and civil society
organisations to ensure proper training, including on “humane
treatment”.14
8. In applying all these rights, States Parties have agreed to take
into account the special needs of women and children (Article
16, 4), such as maternal care and Best Interest Determination for
children. The Convention on the Rights of the Child, and the
Committee on the Elimination of Discrimination Against Women,
especially General Recommendation 26 on Women Migrant
Workers, can be used in advocacy, holding States to obligations.
9. In applying all these rights, States Parties have agreed to address
root causes, strengthening socio-economic development
and poverty-reduction (Article 15, 3).15 States have to look at
human rights, particularly economic and social rights, in sending
countries. States are thus committed to a broader approach
than only law enforcement and border security.
10. The Smuggling Protocol also has general references to human
rights. Article 19 says States must make sure that carrying out
responsibilities in the Smuggling Protocol does not affect other
rights obligations including refugee rights: “Nothing in this
Protocol shall affect the other rights, obligations and
responsibilities of States and individuals under international law,
including international humanitarian law and international human
rights law and, in particular, where applicable, the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees and the
principle of non-refoulement as contained therein.”

12

11. Article 19(2) of the Smuggling Protocol protects against
discrimination, saying the measures called for in the Protocol
“shall be interpreted and applied in a way that is not discriminatory
to persons [in smuggling situations]. The interpretation and
application of those measures shall be consistent with
internationally recognized principles of non-discrimination.”16
12. The main convention UNTOC which holds the Smuggling Protocol
also guarantees rights to witness protection, to victim
protection against retaliation, to access to compensation
and restitution, and for a victim to have their views heard at
appropriate stages of the criminal proceedings.17

If only these few human rights and protective measures
agreed to in the UNTOC Smuggling Protocol are realised
for migrants in smuggling situations globally, their
situation would be much improved.
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WHY DOES THE GLOBAL
ALLIANCE AGAINST
TRAFFIC IN WOMEN
(GAATW) CARE ABOUT
THIS ISSUE?
GAATW member organisations talk about the blurry lines between these
categories on the ground, where a person’s migration story includes both
smuggling and trafficking, whether experienced at the same time or one
after the other. GAATW members also struggle with smuggling in terms of
misidentification. When authorities detain migrants, they do not always
screen whether they might have been trafficked, but detain them as criminals,
as ‘smuggled’, or as ‘irregular’ and then deport them before they have a
chance to have their rights recognised.
If the human rights of people labelled as ‘smuggled’ are not
recognised, it follows that some non-identified trafficked people are
not either. We cannot ignore the anti-smuggling measures that are
affecting the people with whom we work.

We also prioritise smuggling because the Smuggling
Protocol sits in the same UN Convention as the
Trafficking Protocol, and we see it receiving much less
attention in terms of human rights, though a lot with
regards to cime control.
FreeStockImages.org
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RECOMMENDATIONS
We make the following recommendations
to the human rights community:
•

Facilitate wider understanding of the human rights obligations to
which States Parties to the Smuggling Protocol must adhere;

•

Document rights abuses against smuggled migrants, including
those committed by the State, and assist those whose rights
have been violated to seek remedies;

•

Engage in discussions and the formulation of laws and policies
on smuggling at national, regional and international levels, holding
States Parties to the Smuggling Protocol accountable for their
human rights commitments;

•

Avoid describing smuggling in a way that implies criminality of
migrants. The Smuggling Protocol does not criminalise migrants.

We make the following recommendations
to States Parties to the UN Protocol against
the Smuggling of Migrants by Land, Sea and
Air:
•

Uphold the human rights obligations and duties elaborated in the
UNTOC Smuggling Protocol;

•

Train immigration officials and others such as law enforcement
officers and social service providers about “the humane treatment
of migrants” and to “respect their rights” as set out in the
Smuggling Protocol (Article 14, 1);
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•

Establish appropriate identification mechanisms which enable
authorities to accurately and rapidly identify trafficked persons
and smuggled persons whose rights have been violated, and refer
individuals to relevant social and legal assistance;

•

Ensure that measures to protect migrants from violence and abuse
include emergency referrals and direct assistance with medical
care, shelter, food, clothing, care for dependents, crisis intervention
counseling, and information about legal rights and options and
legal processes. Measures should include protection during any
legal proceeding from intimidation;1819

•

Ensure that any detention of migrants is not arbitrary, meaning
that it must be appropriate, necessary, proportionate and
justifiable;

•

Ensure that all migrants at any point of their journey have access
to justice;

•

Take the necessary steps to address the root causes of smuggling,
including:
o Ensuring that individuals’ social, economic, cultural, civil and
political rights are upheld at all times and that efforts to reduce
poverty are made;
o Increasing affordable and accessible avenues for legal
migration.
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